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Federal Communications Commission fEI)BW.:::ss:;aEWIY
445 12th Street, S.W.
Washington, D.C. 20554

Re: Ex Parte Presentation in WT Docket No. 99-217

Dear Ms. Salas:

Pursuant to 47 C.F.R. § 1.1206, the Real Access Alliance, through undersigned counsel,
submit this original and one copy of a letter disclosing an oral and written ex parte presentation in
the above-captionedproceeding.

On November 23, 1999, the following representatives of the Real Estate Alliance met with
Christopher Wright, Jane Halprin and Joel Kaufmann of the Office ofthe General Counsel:

Gerard Lavery Lederer

Michael Carvin
Matthew C. Ames
Nicholas P. Miller

Building Owners and Managers Association,
International

Cooper, Carvin & Rosenthal;
Miller & VanEaton, P.L.L.C.; and
Miller & VanEaton, P.L.L.c.

The meeting addressed access to buildings by telecommunicationsproviders. The attached
written ex parte presentation, which was given to the Commission staffat the meeting, summarizes
the matters that were discussed in the meeting. Mr. Wright was also given a copy ofthe comments
and reply comments filed by the Real Access Alliance.
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Please contact the undersigned with any questions.

Very truly yours,

Miller & Van Eaton, P.L.L.C.

By

cc: Chirstopher Wright, Esq.
Jane Halprin, Esq.
Joel Kaufmann, Esq.

"73 7 970\MCA00396.DOC



REGULATION OF BUILDING ACCESS IS UNNECESSARY AND
THE COMMISSION HAS NO AUTHORITY TO ADOPT SUCH REGULATIONS

• Regulation Is Unnecessary Because the Market Is Working.

~ The CLECs themselves admit that they are rarely denied access, and have not identified
building access as a material risk factor in their securities filings.

~ The CLEC industry has grown enormously in a short time without regulation of building
access.

~ Real estate is a highly competitive market: owners grant access because they recognize
value of providing tenants with telecommunications options. CLEC anecdotes are not
evidence of market failure, but of the market working.

~ Based on the record before the Commission, it would be an abuse of the Commission's
discretion to regulate access to buildings. Home Box Office, Inc. v. FCC 567 F.2d 9
(D.C. Cir. 1977).

~ Why extend regulation to an unregulated sector of the economy?

• The Commission Has No Jurisdiction or Authority Over Building Owners.

~ The Commission lacks jurisdiction over real property ownership in general, even when
the property is used in a regulated activity or might have an incidental effect on a
regulated activity. See Regents v. Carroll, 338 U.S. 586 (1950); Radio Station WOWv.
Johnson, 326 U.S. 120 (1945); Bell Atlantic Tel. Cos. v. FCC, 24 F.3d 1441 (D.C. Cir.
1994); Illinois Citizens Comm. for Broadcasting v. FCC 467 F.2d 1397 (7th Cir. 1972).

~ Building owners as such are not engaged in communications by wire or radio.
~ Even if the Commission has jurisdiction over wiring owned by building owners, it has no

authority to act against building owners because no provision of the Act confers such
authority. The Commission has acknowledged that building owners are not subject to its
"regulatory scrutiny." Amendment ofPart 68 ofthe Commission '5 Rules Concerning
Connection ofTelephone Equipment, Systems and Protective Apparatus to the Telephone
Network, CC Docket No. 81-216, First Report and Order, 97 FCC 2d 527 (1986) at ~ 14.

~ The Commission's ancillary jurisdiction does not extend to entities over whom the
Commission has no jurisdiction to begin with. GTE Service Corp. v. FCC 474 F.2d 724,
735-36 (2d Cir. 1973); Illinois Citizens Committee, 467 F.2d at 1400.

• The Commission Has No Authority To Impose Public Utility Style Regulation of
Building Access, Even if such Regulation Were Justified.

~ The Commission is not empowered to enforce the antitrust laws, except with relation to
Title III licensees. United States v. Radio Corp. ofAmerica, 358 U.S. 334 (1959);
Communications Act, §§ 313,314.

~ The Federal Trade Commission has recognized that building owners do not have market
power. Premerger Notification, Reporting and Waiting Period Requirements, 61 Fed.
Reg. 13666, 13674 (March 28, 1996). Building owners compete directly for tenants with
other owners and must meet their needs to succeed.
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~ Tenants are not "locked in." Every year, approximately 20% of office tenants and over a
third of apartment residents move.

• Section 224 Does Not Apply to Facilities Located Inside Buildings.

~ Section 224 was never intended to include access to buildings, and has never been
interpreted to do so.

~ Building owners, and not utilities, own and control ducts and conduits inside their
buildings.

~ Utility access rights inside buildings are not rights-of-way because they typically take the
form of licenses and leases. Although easements may sometimes constitute rights-of­
way, licenses and leases do not.

~ In any event, utility access rights are defined by state law, and the Commission cannot
alter existing property rights.

~ Because of the enormous variety in the terms of access rights, the Commission cannot
effectively use Section 224 to achieve its policy goal.

• Any Attempt To Impose an Access Requirement Would Violate the Fifth Amendment.

~ Any nondiscriminatory access requirement effects a per se physical taking. Loretto v.
Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982); GulfPower Co. v. United
States, No. 98-2403, 1999 U.S. App. LEXIS 21574 (11 th Cir. Sept. 9, 1999).

~ The Commission cannot adopt a rule that effects a taking without express authority from
Congress. Bell Atlantic Tel. Cos. v. FCC, 24 F.3d 1441 (D.C. Cir. 1994). Congress has
not given the Commission general authority to effect takings, nor has it authorized the
Commission to establish a mechanism to compensate building owners for property
occupied by CLECs.

~ The Commission cannot expand utility access rights under Section 224 without effecting
a taking in a large number of cases.

~ Even the CLECs acknowledge that in certain cases a forced access requirement may
constitute a regulatory taking, because owners have investment-backed expectations.

• The Commission Cannot Extend the OTARD Rules to Common Areas and Nonvideo
Services.

~ The current OTARD rules are invalid because Section 207 was merely a directive to use
existing authority to preempt certain governmental and quasi-governmental restrictions,
and the Commission has no authority over building owners. For the same reason, the
Commission cannot extend the rules to nonvideo services.

~ The Commission has correctly recognized that to extend the rules to common areas and
restricted use areas would violate the Fifth Amendment.
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Thc poJl' :It t:lchlllcllt poJicics and practiccs of lltilitics oWlling or con­
trolling poles arc gl'llerally ullreglllatecl at the prescnt time. Currently
only OJl(', State-Conllccticut-actually regulates pole attachment n,r­
rHIlW'JIlI'nt", while ill another eight States, rcgulatory authority ap­
p:lI'I'llt ly ('xists I,"t has ]lot been exel'cisl'd-Califol'llia, Hawaii,
1\'('\'ada AJ:I,<.;ka, Hhode lsJand, Vcrillont, New .Terscy, and New York.
Accordillg to a, r('<,C'nt. SIII'\'C')' eondllctc(l by the Commission's Cable
TI'II'\'ision ]\n l'('all , ('lllitIPd "('abll' Tl'l('\'isioll l'o!P AI1[lchm01lt­
St:1tc L:LW :111({ ('ollrt CUSI'S," very feIV States have SlH'cific statlltory
pl'ill'isinllS l2.'o\'C'l'Iling attachments to utility poles. Only 1:> States,
inc!udiJlg tli(' District. of ('O]IIJII],ia, nppC'al' to h:l\'C' enactell statntory
ant hordy "hich may 11(\ of slifTicil'llt breadth to IH'rlllit regulation by
an appropriatC' St:1te body.

Jl'HISD!CT!ON,\!' 1\.\Sl." VOl, ITC H1'~nU!'i\TION

J\for('I)\·I'I'. t J1(', Fec10-l':ll COlllll1ll11icatJons Commission h:1s recently
rl('('idcd t II:tI it hns no 'lIrisdictioll 1I1Hkr tll(\ Communiratiolls Act of
]:l:'. 1, ns :UIII'IH PI , to J'('gll]llt(', po C', attachnH)nt, and conuuit rental ar­
rfllll!I'JII,'lrI;;; 11('1 \\"('('1\ CATV systPllls and nOl\tdl'plH)JI(>, or teJ('phone
utilili(',:, (('olifm'nin ll'r!t(')' and T('l('J!'IOIlr: Co., rt Id" 40 H.R 2rl
41!) (l!)'ii).) Tllis dC'cision "':1S the result, of O\'cr]O ,l'('ars of prorcell­
ings in ",hi,,11 thC' C0ll1111issioll 1';';;:llninPll tIll' c;.;;h'nt al1d nnl'rJrc, of its
jurisdidiou onr CATV pole ntt:lelllllC'nts. TIll' Commission's dC'cision
)1Otrd t1l:1t. \\'hile the Communirfltiol1s Act. confc!T011 upon it expansive
PO\\'('l'<'; to l'('~~ulntl' all form;;; of rlrctri('fl] COII1JIlIlT1ie:etion, wh(\/h0-1' hy
tC'11']Iholle, te]rgraph, cflhJe or r:edio, C;\TV pok attachment arrange­
ments IJO not eonstitlltl' "coll1ll1unication hv wir0- or radio," and :ere
tllus lw\'ond the scope of FCC nllthol'ity. 'the COll1mission re:1sonec1:

TIll' ract 111at cablr 0lwr:ltorc; lIn\"(, fOlllHI il"plnl'r facilil ips
l'Oll\'I'nil'nt, OJ' ('\'('n n('crc;,~nr\, for thl'il' hll,:illl'C;C;I'S is not SJltli­
cil'liI ],:I"is for fillding that' til(' ]I'a"ill!!,' or t IlosC' meilil iI'S i,e;
\\·in' or I'fldio COlllJllllnienl ions, If such \\'I're tl]() casl', WI' JlIi~ht
he ('a11('(l upon to rl'gulate aCrl'SS and charg(\s for USI) of plllJlic
:111<1 ]>l'i\'aln l'onds allll rigllt of ways 0ssPIdia] fol' the laying
of ",i II', Ol' l'I"('n aeepss ailil J'<'llts for alll('lIlla sitcs.

In atl,litinll tIll' Commission eoncJlIde(1 thftt t11(']'r, wrrs no J'rnson to
s('p:1r~jr rl'ml,ilion of tllP pl1rr]\' lPgal qllrsLion of jurisdiction. on the
bno:is of whrl Jle1' j he p:1]'ty o\\"Iling' 01' controlling the pole Wrts a tele­
pJlnlll\ 0)' nontl'Jrphone compftny.

'1'IH' ('llmillitt('1' brlie\'f~s that S. 1.')4-7, :es l'l\[Jortrd, will rrsoJvr this
lllJ'isdi('J ion:l] impns,sl', by cJ'rnting- within thr FCC a]1 nclminisl1':,ti\·c
fn)'llli\ fl)r j],(' J'ro:olution of CATV pok attnrlllTlE'nts IJiSPlltroS ftncl by
pJ'l)l11pting' Ih(' sr\'el':11 Statr,s, sl1On111 thry wish to invoJve then1selves
in t]H',<';I' Jllriltl'l's, to dC'\'clop thC'ir o~yn pbns frre of Federal
pJ'('sITipl ions,

'1'lw l'OII)J\li(11'1' lwlil'ns th~t Frdl'J'nl invoh'rllll'nt in pole ntt~('Jlnl('nt

nrl':lll~·l'I\I('Jd..:; ShOllltl S('l'\'(' h\'o spl'cifle, illl('ITI'!:l1<'d jlIIJ'!H)S('S: To I'S'
l:l],li,,'II:1 1IIl'I,II:lllisnl wll('i'('hy lJnr:lil' ]Jolr :1I1:",IIIlII'ld jJl':li'til'I'S llln,Y
('Ollll' lln,]I'I' )T\'il'\\' :11111 s:ll1ction, :Ind to lllinilllil,1' Ihl' 1'11'l'd of lln;l1st
0)' llnl'l'ii~OIl:IL1r po]p nttncJIJl)(,1\1. Jlrncticrs Oil the \\'idl'1' dendoplllent
of rnLle tell'\i:::iol\ senicl' to the pllillic.

j

I

\

I
\

I

l

15

The basic 11esign of S. 1547, as reported, is to empower the FI'(ll'ral
Communications Commission to exercise regulatory oversight o\'c' I' the
arrangemc\l1ts between utilities nnd CATV systems in !tny CflSl~ \\"horo
tho palties themselves are unable to reach n, illutu(llly satisfactory
arra,lIgmnent and where a State or more local rC'gulatoJ'y fOl'llln is
unn,v[l,iJable for resolution of disputes between these p[l,lties. S. ];)47,
as J'l'porkd, accomplishes this design in the most dirC'ct and ]l'ast
in1rllsivc III fUlller. Frdcml involvom<'nt in pole attachlT1(mts matlers
will occur only where space on f\, utility pole has been designated and
i~ actually being llsed for communications services by wire or ('able.
Thlls, regftrdless of whether the owner or controller of the polo IS all \
rneity nngaging in the provision of communications sen'icc by \\"il'C', j [
provision hits been maue for attachment of wire communicallfilis a
COlillmmications neXllS is establishrd sllflici0-nt to jllstify, in a jllri"tlie­
tionnl SI'IlSP, tho intervention of the Commission. The un<l(\rlying ('on­
el'p!, 0 f S. ] ;)4,7, as reported, is to aSSl11'e that th(\ communications "pace
on ntilit.y poJes, created ns l1, result of private agreement lw(.weC'1l non­
trJephollo companiC's anll teJnphonc companirs, or bohwrn Tlon(elp­
pllOlll\ cOlllpanies and cable television compo,niC's, bl\ made a\·\\.ilabl(·, nl',
.Il1st and rc.asonabJe rat,es, and ullder just alltl reasonable terms alld
conditions, to CATV systems,

S. 1:>47 a,s 1'1.' lO1'tpd stO)S short . rr thr wovision 1,,11'
s ):lce to CAT "I' or radio cOJnmnnications" . e or that )lolrs
('Ol1stltntn "instrnlllC'l1tahtil's facilitirs a) laratus," et t'P C'I'a II ",i-
( en rt 0 wIre commlllllCaJOnS as llse<11n sectlOn. a 0 II' OllIJl11\­
iilcatJons Ad, 47 U.S.C, 15:3(i)). Howcvrl', S. 154-7, as reported. dol'S ~
rX panel the COl1lJn ission's alit hority over c.ntit iC's Jlot otllen\" ise slillied
j0 FCC .i1ll'islliction (such as electric power \.:ompanil's) ond ovcr pra l>
Lices of comlllllnications common carriers not otherwise sllbjrct tn FCC
rrg'll]:d,ion (princjp~JJy the intmstrttr. prnetices of intl'l'st:JfI' or il1t1'a-
st:lIn II'lrpllonr companies). This 0-X lrtnsion " lilatoJ" all-
111(\1'i r'" ' ,', r i1'elllTlscrihr.( an( rxten( a fnr s is nC('(',~":II'V

to )0-l'rnitheolllmIsslOll 0 mvo vo Itself in , Tan ements aj'f(.;'Tilig
t 10 lI'ovision of ntl.IT p Ica ,t ce to Systt'IIIS.
Evrn III 11S 1Jlstfl,n('r, ,. ,) ,as I'rportC'd, (loC's lIot contl'll1p 1\ 0;1 1'(\1\­

lilillilig <Iin'd, in\'o!l'rllll'n(,!ly tl](l COllllllissioll in all CAT\- poll' :11­
I:wh 1111'11 t. :llTnllgr.lllrn Is. FCC re~1IJation '" iJl orcn l' on] v w1I1'n (1, 111 iI it ~.
01' C:\TV systPIlI invokes the POlYPI'S confet't'C'(l by S. l~H, as repol'tl'd,
to ]1I'ar and l'('soln. rOlll[laints I'P1atin~ to the rates, tcrllls, llnd ('ondi­
tions of poJe attadllnents. The Commission is not cmpo\\'rl'cd to pre­
SCl'ibR rntes, terms, and conditions for CATV pole attachml'nts!:rn­
0-J':Lllv. It. 1Ilfty, how<ov(1r, issllc g'lIidelincs to !Ie Ilscd in (ll'tl'rl1lillin~

".-hethcl' tho rates, tel11lS, and COllrlitions for CATV pole attachnll'lil.s
He' jlI.Sj. :tnd l'cftsonnbl<' in any particular casE'.

MOl'COYI)1', the Commission's jnrisdictionrtl reach cxtl'11Ils onh' 10
those cntitirs which participate in the provision of cOJnlllllnicnl illlls
spaee Oil ntiJitv poles. Thus, nn electric powrr' company which O\\'I1S nr
('Ollt 1'ols illlt,illty polo \\'Olllc1 l)p slIbjed 10 FCC jlll'isdiction only if I \\11

p\'I'I'IlIHliliol1s arC' lIl1't,: (1) the jJow(\r company share" its pole \\'iill a
jrlq,Jlolll' ('OJllpltllY, 01' other cornlllllnicaJjons 0lltity; and (2) a (';J!,[n
jr!(wisiOll sy"tl'll\ shan's th0- cOlllmllnicn,tions spacE'. on tile poll' willi
tlie' tull~phon(\ lItiJity or other COlllllllIl\icatiolls entity, 01' occupies lhe
COJlllll1111icrttioJ1s Sprtcc alone, All electric PO\yel'COlllpany o\\'ning or
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~, j,'J1.7, :I" l'rJ!ol'l('d, !Jrl'lllils all,\' Statr ,vhich l'<'gnlales the rates,
InJll-, nJlrl ('llllTlitioJls for CATV pole attarhll1cnts to prcr,llJpt tJl0.
F(,r]I'I'~11 ('OJlIJllllnic:lliolis COlilmission's 1'1'l!lIj~dion or llo1r flt1nch­
1111'liI" III 111:iI :-;Inll', Till' ('Olllllliil('I' ('onsiders 111(~ 1I1:tJtCI' of C/\TV
)'0/1' :llt:lTlITlII'II/i' to ])(' l'ssrlltiaJly ]o('al inl1atllJ'r. :t1lfl th:tt tlw ,,:tJ'ions
:-;1:11(' :llld 1"1':11 l'P~lllntnl'.\' hOlli('s ,,-Ilich l'P(!lllntr. ot]}('l' )ll':ldicrs n(
!(']I'!111T11lCllld l,j"I'iril' "tiJilil's II\'(' hl'ttl'l' c!J11ipl'('d to \'('g"lall' CATV
],,,1,· IIIIIIT'hllll'llls, nl'g'"l:lIioll shonld IX', "I'sh'r] I\-ilh thosl) j1CJ'C;OIIS (l\'

:1~("II'i('s Illn"l l:llllili:l1' with thl' lo(,:t! Pllvil'Ol1ll1l'llt withil1 wllich 1111Ii·
til's nlld c~t1Jlt- (I'levi-ion systl'ms oprr:tte, It is only because such Stflle
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or 10c:I11'C'gnl ation ClllTently docs not widely exist that Federal supple~
lllC'lltal regulation is justified. .

However, the framework for such State and local reglllation is
already in place. CATV systems and electric power and telephone
utilities are subject, in varying degrees, to local or State regulation in
numerous ways. State and local public service commissions and other
agencies already possess a wealth of experience in regulating intra­
state power and telephone companies. CATV systems are granted
franchise permits from the officials in the communities in which they
operate. Several States have cable television commissions which per~
forlll rcgulatory functions in addition to those performed by the com~

ITIllllity franchising authorities.
1\en~rt heless, in the absence 0 f regulation by these State and local

llnthorities of CATV pol(', attachments, the Federal Communications
Commission should fill the regulatory vacuum to assure that rates,
terms, and conditions otherwise free of governmental sCl'utiny are
assessed on a j Hst and reasonable basis. The committee looks to a
replacement of interim FCC jnrisdictioll by the States and localities
concerned with the orderly growth of cable television. Since this is
a reJnlively novel issue in many States, there will he a time before
many assert CATV pole attachment jurisdiction. Most States will
l'r<]llil'l' special legislation in order to empower their utilily commis­
sions ,,-ith the reql1i~ite authority. Some States may wish to conduct
studies of loca I mods prior to considering legislative flet ion. There
is, too, the possibility that some States may not choose to regulate in
this area.

S. lG47, as reported, establishes a simple notification process
whereuy a State may recapture CATV pole attachment jurisdiction
by certifying to the Commission that it regulates the rates, terms,
a'IlI1 conditions for CATV pole attachments. The bill as reported
makes clear that the Commission shall be foreclosed from regulfttion
with resped to pole ftttachments in any State which has so certified to
the COlllmission. Heceipt of such a certification from the State shu II
be conclusive upon the Commission. The FCC shall defer to any State
l'I'gl1]~1101'Y progralll oppmting under color of State law, even if debate
or lil iglll ;1111 11(, tile StittI' I('vcl is in ]l1'0I!I'(,ss as 10 the IInthoJ'ity of thn
~{:d(\ or ]()('Itl uody In cal'ry alIt a CATV polo uttachlllcnt rcg-ulnto!')"
prllgraJrl, However, since the purpose of the bill as reported is to create
a forum thut is, in fact, a vaiJable to adj ndicate pole attachmen t dis­
plltes, State preemption of FCC jurisdiction would not occur if a
St:do 0111.1 had authority to reglllate in this urea but was not actually
implementing that authority. Thus, if a State is regulating, or is pre­
pared to regulate upon a proper request, the FCC is prremptecl.
Litigation challenging the State's authority n'onld not affret that
preemption nnless the reviewing court or other authority hall imposed
a sf ay 0 f State regulation '(lending ?utcon.1e of tIle litigation.

s, 1547, as reported, unlike thn bIll as mtroduced, Imposes no rate­
sri till i~ f OI'Jl1llla 11 pon the States. The committee believes that thr Statf's
sllo1l1d li:wr niaxinllllll flexibility to develop a reglllutorY l'f'sponse 10
polr nllilclJrncnt probll'ffis in accordance with perceived State or local
ncrrIs and pl'iol'itirs. The committee is of the opinion that no Frderal
fOl'lllula could aCCOllll11o<Jate all the various locailleecls and priorities


